GHT-OF-WAY
- -Evidence disclasing that plaintiffs’ eastbound
‘sutomobile was traveling somewhat in excess of
nilles per hour in w-35-mile-per-bour speed
immediately before colliding at intersec-
* on with westbouod automobile making a left-
~hand turn was sufficient to submit to jury issues
i and westbound driv-

o meaning of instruction was lear. Chapman'y,
Salazar (1932) 40 Ariz. 215, 11 P.2d 613. Auto.

mobiles €= 246(9)

§28-771
Note 8
Riley v. Jones (App. 1967) 6 Ariz.App. 120, 430
PAH 699. Automobiles &= 246(40)

Use of “approach” instead of “driving into"™
the intersection ' wes ot erronecus, where

§ 28-772. Vehicle turning left at intersection
The driver of a vehicle within an intersection intending to turn to the lefi
shall yield the right-of-way to a vehicle that is approaching from the opposité
direction and that is within the intersection or so close to the intersection as to
if i diate hazard. .
6,§ 18, off. Oct. 1, 1997.

s negligence. Kelch v.-Courson (App.. 1968)
Ariz App. 365, 439 P.2d 528, vacated on other
rounds 103 Ariz; 576, 447 P:2d 550. Automo-
@ 245(14); Autoniobiles &= 245(80)

In action for injuries sustained by occupant of
tomobile which was struck by oncoming au-
tomobile owned and operated by defendants

£+’ ‘after second automobile had collided: with an-
~other autompbile owned and operated by code-
fendant, which was attempting to make a- left
tisin at intersection onto street on which the
er two automobiles were. traveling, evidence
wis sufficient to warrant submission of case to

an
Added by Laws 1996, Ch. 7

Historical and Statutory Notes
Code 1939, Supp.1952, § 66-164g.
ARS. fnrmerg 28772,
Laws 1960, Ch. 50, § 2.

Source:
Laws 1950, 1st 5.5, Ch. 3.5 83.

§28-773

jury on question of liability of defenidant owners
and operator of automobile which collided with
automobile in which plaintff was Ading. El-
dredge:-v. Miller (1954) 78 Ariz. 140, 277 P.2d
239, Automobiles €= 245(13)

4. Instructions

Instruction that if motorist was in intersection
and had started to make left turn when oncom-
ing motorist was not within ‘intersection or so
close as to constitute immediate hazard, oncom-
ing motorist should have yielded right of way,
was not objectionable as implying that left tarn-
ing motorist who decides that oncoming traffic
is not iate hazard may dispense with
statutory requirements of ylelding right of way
and signaling, in view of another instruction.
Ieronimo v. Hagerman (1963) 93 Ariz. 357,-380
P.2d 1013, ‘Trial €= 296(3)

§ 28-773. Through high
A. The driver of a vehicle shall stop

Cross References
Intersection, definition, see §-28-601.

Library References
CJ.5. Motor Vehicles §8 1541, 1543, 1548,

Automobiles $=335.

as required by § 28-855 at the entrance

a through highway and shall yield the righ of-way to other vehicles that have
entered the. intersection from the throy,

gh highway or that are approaching so
i i diate hazard, but the

as to

closely on the through high

1551 101552,

Westlaw Topic No. 48A.

Research References
3A AMIUR: PP Forms Automobiles & Hwy
Traffic § 433, Statutory References.

Forms .
3A AMIUR PP Forms Automobiles & Hwy -
Traffic § 224, Statutory References.

1th

to. the g|
proceed cautiously and shall yield to v
that are within the i ion or are

Notes of Decisions

4 Automo:

Duty toyleld 2.

dfiver having so yielded ‘may proceed and the
#pproaching the intersection on the through highway shall yield the right-of:
way to.the vehicle that is proceeding into or across the through highway.
B. The driver of a vehicle shall stop in obedience to a stop sign as required
this chapter at an intersection where a stop sign is erected at one or more

i i h not a part of a through highway, shall

an
drivers of all other vehicles

ehicles that are not obliged to stop and
hing so closely as to constitute an

183 Ariz. 38, 899 P.2d 199, correctes
biles &= 171(12)

Statute imposirig duty upon left-turning driver
within interséction to yield right of way to on-
coming vehicles does not allow due care de-
fense; statute is “negligence per sc” statute,
and left-turning driver must yield to oncoming
traffic regardless of whether he diligently Iooks#
for such traffic. “Smith v. Johnson {App. Div.1
1995) 183 Ariz. 38, 899 P.2d 199, corrected,
Automcbiles = 171{12)

. Added by Laws 1996, Ch. 76, § 18, eff. Oct,

Historical and

1. Safety of turn

One making a left turn must do so only when
it is safe to do so; that is, when app: ing
traffic will not be endangered and will not be
required to suddenly slow down or halt to avoid
acollision. Op:Atty.Gen. No. 58-B2.

2. Duty to yield
Even if statute imposing duty’ upon. left-tarn-
ing driver within Intersection to yield right of -
way to oncoming vehicles merely imposes duty
of due care, left-timning driver violated statute
where, despite' contention that he was signaled
by driver of oncoming vehicle to execute turn,
admitted that two other vehicles: blocked his

view and made it il

ws 1950, Ist S.S., Ch. 3, § 84,

Evidence B Definitions, see § 28-501,
In personal injury action arising out of anto-” ( pecial stops required. see § 28-851 et seq.
mobile accident, in which evidence of plaintifi :

showed that defendant turned “'suddenly” in his’
path, and’ defendant's testimony -was that he’
made turn when there was an adequate distance
between cars, jury verdict in favor of defendant
was not without evidentiary support and wouls
to not be Apigian.v. Mills (App. Div:
whether his path was clear-across both oncom-  1973) 20 Ariz.App. 292, 512 P.2d 596, Automo-:
ing lanes.” Smith v. Johnson (App. Div.1 1995) biles & 244(12)

226

3.

Automobiles €335,
Westlaw Topic No. 48A.

-See Westlaw Electronic Research Guide followi

immediate hazard, but may then proceed.

1, 1997

Statutory Notes

Code 1939, Supp.1952,

§ 66-164h.
ARS. former § 28-773,

Cross References

Library References

CJ.S. Motor Vehicles 8§ 1541, 1543, 1548;
1551 to 1552,

Westlaw Electronic Research

ing the Preface.
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or destroyed by a change of the grade of the highway,

property right for which the ownet is entitled to- compensation.

3. Where a conventional hi

property right for which the owner is entitled to just compensation.

4. Where a conventional highway is converted to a controlled-
service or. frontage toads are constructed to afford abuttin, property owners access to and
from their properties, there is not a taking ar d of a i

to compensation.

right

This opinion supplements Attorney General opinions Numbers 57-5 and 57-76.

Opinion No. 58-82
REQUESTED BY:

OFINION BY:
QUESTION:

CONCLUSION:

Arizona Highway Pacrol
Robert Morrison, The Attorney General

Whac is the meaning of the phrase “or so clase theteto as to

constitute an immediate hazard” in AR.S, §28-772?
See body of opinion,

ARS. §28-772 reads as follows:
8§28-772. - Vebicle turning left at intersection
The driver of a vehicle within an intersection m.n..nn.&:w to turn to che left u_uh__

yield the right of way to any vehicle

from the direction

which. is within the intersection or so close thereto as fo constitute an imme-

diate bazard, but such driver, having so yielded and having given a signal when

and as requited by this nrnmﬁ? may make the left turn .w...a_. _the drivers of all
"

other vehicles approaching
the right of way to the vehicle making the left turn.”
‘We would like first to point out that the essential and practical problem involved
is under what circumstances a traffic officer should issue a citation to one who has made?
a left turn at an intersection. Stated another !uM, the question you have asked is for s
clarification as to how a jury would be instructe
clause. Here again, the instruction to the
according to the facts of that case.
The meaning of

from the shall yield

(Emphasis supplied)

"

other times the phrase is used in connection with left turns as in A.R.S. §28-772,

One interpretation (relating to a through street) is that, if the opetator of the on-
coming vehicle is forced to suddealy and sharply check his speed or come to a halt in order
to avoid a_collision, the oncoming vehicle is an “immediate hazard”, Tuseo v: Dauphin
88 A.2d 813. It was held in another “through street” case that, where a vehicle was 60
to 100 feet from the intersection, it constituted: an “immediate hazard”,
85 So.2d 568. Another case held that an approaching vehicle less than four
ing time from the interséction is an

Opinion No. 58-83

REQUESTED BY:

OPINION BY:
QUESTIONS:

e

The Honorable 8. Earl Pugh
Arizona State Legislature

there m.m not taking or damaging of &

ghway is converted to a controlled-access highway and
abutting property is deprived of all access to the highway system, there is a taking of a

access highway and

them

May 26, 1958

concerning the meaning of the above
jury on this question would in every case diffec

immediate hazard” where applied to traffic regulations has been
the subject of several court decisions in various states. Sometimes the phrase is used in

connection with.traffic entering a through street or highway after fiest having stopped. >.

Meo v. Millet;
seconds travel- 3
immediate hazard”. Central Petroleam Co. v, Wright;
290 5.W.2d 465. However, where a vehicle traveling at 20 miles an hour was about 100
feet from the intersection, it was not an

immediate hazard”. This latter case involved &}
left hand turn. Fisher v. Wichita Trans. Corp,, 134 P.2d 393. Another lefc hand turg
case held that an automobile approaching at 40 miles an hour, one-
was not an “immediate hazard”. Autrey v. Swisher, 155 F.2d 18.
Based on.the above cases, it seems clear that the only general rule that can be given
that one making a left turn must do so only when it is safe to do so; that is, when approach<
ing traffic will not be endangered and will not be requited o suddenly slow down or halt}
to avoid a collision.

quarter of a mile away,’

91
2. Are they entitled to the two weeks' vacation sec up for
State employees?

ConcLusions: 1. Employees.
2. See body of opinion,

We refer first to the statute dealing with the authority to employ livestock inspectors
and the method of their appointment. A.R.S. §24-108 reads as follows:

“§24-108. Livestock ;i and d ies; appoi petition for appaint-

ment; oath; bond

A. The livestock sanitary board may appoint livestock inspectors, and upon

petition of not _n:.:::_ five cattlemen, each of whom is the owner of not less

than fifty head of livestock in the state, shall appoint an inspector at any local-

ity where there is no appointed and regularly acting inspector. .

B. ' Each jnspector appointed shall take the oath of office and give bond to the

state in the principal amount of one thousand dollars for the faithful performance

ﬂm r..m. duties. Each such inspector may appoint deputies to enforce the livestock

aws,
Also, referring to livestack inspectors, A.R.S. §24-268 reads as follows:

"824-268. Inspection fee; waiver by board

A. lnspectors shall be paid an inspection fee of fifteen cents per head by the

person in charge of the livestock inspected.

B. If prior t0 an inspection, application is made to the board in writing for a

waiver of the inspection fee and it appears to_the satisfaction of the board that

the livestock will be moved from pasture or other feeding ground for a purpose

other than slaughter, sale, change of ownership or removal from the state, the

board may waive the inspection fee.” .

However, pursuant to the provisions of the Financial Code of Arizona, A.R.S. §35-181,
the fees paid to the inspectors under this section are not retained by them but are trans-
mitted to the livestock sanitary board, which in turn transmits them to the state treasurer.
=" The salaries of livestock inspectors are paid p to iatil provided by the

legislature from the State General Fund.

ARS. §24-103, relating to the organization and employees of m.n livestock sanitary

k' board, reads in part as follows:

"824-103.  Organization and employees
The board -shall:

L S Y

4. Appoint inspectors and deputies to accomplish nrn.cEnnﬁ and purposes of
the board. The inspectors and deputies shall be under the direction and control
of the board.” (Emphasis supplied)

. From a reading of the last sentence of this subsection, it is appatent that the livestock

3 sanitary board inspectors and deputies ate to be classed as employees of said board.

>—:wnmsunuc«d:nmnno:mn:ﬂmca._,uu_._u:_n_mnnvn pointed out that there is no
statute which gives vacation time to state. empioy A state d Or agency may,
however, adopt rules and regulations which allow vacations. In prior opinions No. 55-159,
No. 56-88 and No. 58-51 this office has said that, if a cettain class of employees within
a department are granted vacations by a state administrative agency, then all of the de-

% partment’s employees of that ciass having the same type of contract of employment are

entitled to vacations aso. However, if a certain class of employees are not granted vacations
by the administrative agency, they are not entitled to vacations even though another class
of employees of the same or a similar state agency are so entitled,

Therefore, it is the opinion of this office that whether livestock inspectors are allowed

& vacations or not is dependent upon the rules of the agency involved.

. Opinion No. 58-84 May 27, 1958

:REQUESTED BY: Estate Tax Department

4
. OPINION BY: Robere Morrison, The Attorney General
o

Robert Morrison, The Attorney General

1. Are the livestock inspectors working for the Livesto
Board classed as employees or as individual| contractors?

¥ QUESTION: Are unclaimed Western Union money orders subject to the

provisions of ARS. §44-351, et seq., otherwise known as the
Uniform Disposition of Unclaimed Property Act?

¢ No.
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Cleeas 183 Arix, 38 {App.)
Rule 21, Arizona Rules of Civil Appeliate . 1. New Trial &6 care defense; Btatute is “negligence per se” OPINION
Procedure. Grestest possible discretion is given to statute, and left-turning driver must yield to WEiSBERG Judge.

oncoming traffic regardless of whether he
qﬂ!genﬂy looks for such traffic. = ARS.
§ 28-T72. .

fri:lmnrtwlthrapectmiﬂmﬁngonmn—
tion for mew trial because, like jury, it had

to hear evidence and observe
demeanor of wilnesses,

2. Appeal and Error ¢=97%(D)
A New. Trial ¢=72(3)

Motion for new ftrial on ground that
verdiet is against weight of evidence is ad-
dressed to sound diseretion of trial court,

will be uj only where it is
899 P.2d 199 whose muling it mpse:rduyu by
Carole A. SMITH, o married womar,  ghle and manifest abuse-of diseretion under

Th!xizunnummnbﬂewﬁdantmein b
w Carole A: Smith (“plaintiff") appeals
the denial of her motion i
9, Allt'mnohﬂe! e=171(12) - following a judgment on a jur:? mn;:lr
Even if statute imposing duty upon left- Lee Finley Johnson (“defendant”). " In con-
driver within intersection to yield Cinding that plaintiff should have been grant-
right of way to oncoming. vehicles merely ed a new trial, we hold that & driver’s duty to
imposes duty of due care, left-turning driver comply with a safety statute, ArizRev.Stat.
violated statute where, despite contention - AI®- (‘ARS8 section 28-T72, is nan-delega-
that he was signaled by driver of oncoming ble and therefore a driver cannot be absolved
vehicle to exseute turn, admitted that two of lishility by relying on the -directions of
other vehicles blocked his view and made it Snother driver.
impossible to determine whether his path

GARBARINO, P.J., and FIDEL, I,

coneur.

Plaintiff-Appellant, state of record and circumstances. Proced.
. im u o was clear across. both * oncoming lanes. Facts and ural History*
. egligence . L ARS. § 2872, Cars driven by plaintiff and defendant col-
Lee Finley 10 N and Betty Lou In ?egugence action; plaintiff has burden 10. Negli =0 - lided at the intersection of 51st Avenue and
iy ﬁhmmmhmlshom d-and-wife, ... . of proving duty, breach of standard of care, J igence Mountain View Road. At its intersection
o] “e;‘f"” mm‘m&ﬂﬂg& R _ T context of northbound plaintiff’s neg- with Mountain View, 5lst Avenue has two
dants-Appe Tigence action against d, left-turn- hbound lanes, two d lanes, and

4. Negligence ¢=586(11)

g defendant based £ "
Plninﬁﬁmnstshawremmhlecnnnec— ing ant, based on defendant’s failure to a center turning lane. As was done at trial;

No. 1 CA-CV 83-0330.
yield right of way at uncontrolled intersee. we will refer to the lanes thus: the south-

Gourt of Appeals of Arizona, tion between defendant’s act or omission and Yon, jury could consider 5
t ] i possible - fault of ~ bound curb lane is lane A; the southbound
Division 1, Department A. plaintiffs injury or damages. ! third party in purpartedly signal- interior lane is lane B; the center turn lane
Jaly 18 1965, 5. Negligenee ©136(25) ing defendant that path was clasr to exéeute is lane C; the northbound interior lane is
. . Question of cause is ususlly trn ARS8, § 12-2506, subd, F, par. 2. hngD;mdﬂwnnrthbuundcmbhneialm&
As Corrected July 21, 1895, question of fact f!m.n Jury. 10, Automobiles &=245(80) E. ‘I'he. Lntmemun.wx.u not controlled by a
traffic signal. At this juncture, 5lst Avenue

6. Automobiles ¢=201(9} "

Northbonnd  platitiff brought action Northbound plaintiffs alleged fallure to
against southbound, left-turning defendant to  slow down as she approached uncontrolled
recover for injuries sustained In collision at intergection where traffic was backed up
uncontrolled  intersection. Afer jury re- could not be superseding . cause of aceident
turned verdiet for defendant, the Superior that oecurred when southbound defendant
Court of Maricopa County, Couse No, CV - ‘exeeuted left-hand turn across plaintiff’s lane
9010102, -Barbarz A. Jarvett, J,, denied of travel inasinuch as alleged failure to slow -
plaintiffs motion for new trial, and she ap- down did not ceeur after defendant’s turn,

ed. The Court of Appeals, Weisherg, J, ‘but either before or simul.tnneau!ly with it
mﬁm&mw;ﬁ“ﬁm o m 7. Automokiles &=171(12)
right-cf-way to oncoming vebicles imposed Duty of lefy turning driver within inter-
nondelegable duty, and’ defendant could not section to yield right of way to oncoming
absolve himself of lisbility by arguing that he vehicles is hondelegable, and lef-turning
relied on signal of anothier oncoming driver; driver may not ‘be absolved of lability by
@) due core defense is not available ander relying on directions of third driver. ARS.
statute; (3) jury could consider possible fault § 28712
of signaling driver; and (4) evidence was for g pytomobiles €=17112)

Evidence wis hfu; éx&ry on issue of wheth- s straight and flat.
or bound plaintift was y
tnes Merling was drivin

:ﬂlﬂmt in connection with her collision in‘;vnine l;.c‘::]:: npproac::; the m
T n::l‘lhe:wi:d’ hﬁ'“‘"ﬁ;sh defendant at yion, 5 red Mercedes cut in front of him from
bt shme u]muwédn'to s l:;gi‘ plaintiff s E and stopped in lane D, in preparation
fe’ﬁﬁedml”, m:lpf{‘;“‘f far & left turn onto Mountain View, The
“ﬂ:‘m inside nor thba e 0 - Mervedes was stopped at & diagonal, mostly
wh;mmed-“nmmﬂmhﬂdmwﬂmﬂw in lane D and partially in lane C.  Although
T w“mﬁ:!r;edinzoﬂmnmhwtfmv Merling and plaintiff testified that the Mer-
Jury " P"“‘?‘]Y find that plaintiff Was  cedes was not impeding: traffie in lane E,
kxcurhlanetﬂimﬂmnugh ; testified that the rear portion of
. L es per hour. . the Mercedes was blocking the curb lane.
X m stopped his Nissan Pathfinder be-
. 3 Mereedes, and a Ford pickup truck
Dl";’d Bruilovich, Phoenix, for plaintiff-ap-  with a camper shell stopped behind Merling.
”u‘:‘cn At this time, defendant was driving 'his
onnor, Cavanagh, Anderson, Westover, wife's Linesin Town Car south on 51st Ave-
mllinguworﬂxhgenhm P.A by Lisa M. nue, preparing to twrn left onto Mountain
Sommer and Christopher Robbins, Phoenix, View. He stopjed in the left-turn lane, lane

t.g“mmdwtemerplquwum- * Statute Irapesing duty upan lefuining for defendants-appellees. - C.  The Pathfinder and the plekup truck
torily negligen driver within inmcﬂnn to yield right of 1. Because this is an appeal following a fury trial, to upholding the judgment. - McFarfin’ v. Hall,
Reversed and remanded. way to oncoming vehicles does nn_t allow due we view the evidence in du‘llghx most favarable 127 Ariz. 220, 224, 619 P.2d 729, 733 (1980).

1BYAZ Fipts—4.




Doth were higher profile vehicles than defen-
dant's Lincoln, and biocked defendant's view
south on 5lst Avenue. There were no cars
behind defendant’s car. In his brief, defen-
dant. asserts: .
At that point, the cars had essentially
reached an impasse: Mr: Johnson could
not turn left because he could not see past
the Pathfinder and the brown pickup; the
red Mercedes could not.turn left because
of the angle of the intersection and the
presence of Mr. Johnson's car; and Mr,
Johnson eould ‘not turn back into the
southbound lanes of North Glst Avenue
because of the. angle of his car and the
presence of the red Mercedes,
Plaintiff was then driving north on 5lst
Avenus, approaching Mountain View in her
1989 Buick Skylark, at or below the posted

-._speed Jimit of 40 miles per hour, Seeing the

183 ARIZONA REPORTS

A 1 did everything I could.
-Q. Did you doublecheek down here in

you ssy double-check, it was—yes. To
" answer your question, I am double-check-

ing all the time. I'm—Tm. looking for

everything that's going on.

As defendant turned, plaintiff's car collided
nearly head-on with his car. The collision
involved the right front of defendant's ear
and the entire front of plaintiffs, Plaintiff
had not seen defendant’s car untl a “spiit-
second” or “immediately” before impact, and
had no time to apply the brakes. Similarly,
defendant did not cee plaintiffs car untll a
“mierosecond” before impact. He saw her
car as a blur and had no time for evasive

piekup truck and Pathfinder stopped near
the intersection, she took her foot off the
accelerator pedal and slowed to approximate-
Iy 35 miles per howr. .

Defendant. thought he saw plaintiff's car
prior to the accident, heading north in lane
D. After that; he lost sight of her car be-
couse, he testified, the driver of the Mer-
cedes was waving for. him to malke his turn.

Aaplainﬁﬂwasnppmaeblng,thedr@vun{
the Mercedes waved to defendant to go
ahead and make his left turn, which defen-
dant did, relying on that gignal in deciding to
make the turn. Defendant thought he had
accounted for all the cars he had aeen,
thought the angled position of the red Mer-
cedes wonld prevent any cars from passing in
the northbound eurb lane, and thought that
the driver of ‘the red Mercedes could see
behind him because he was motioning for
defendant to make hia turn. = As he moved
forward, defendant continued to check the
northbound lanes. - He testified on cross-
examination: : .

Q. (By plaintiffa counsel] And at-that

point the. driver in this Mercedes waved

you across? .

. A Yes .

Q. Did you rely on that?

A, Absclutely.

Q. Did youloak?

this lawsuit.  Defendant filed a notice of non-
party at fault, referring to the driver of the
Mercedes, who left the seene of the accident

and was never identified The matter pro--

ceeded to mandatory arbitration, with the
arhitrator swarding plaintiff $23,000 in dam-
ages. Defendant appealed for a trial- de
novo.

Prior to trial, plaintiff filed a motion in
limine seeking to exclude testimony concern-
ing the actions of the Mercedes driver, which
the -court denied. - Following trial, the jury
returned a verdict for defendant. Pursuant
to Rule 5%(a)(8), Arizona Rules of Civil Pro-
cedure, plaintiff filed 2 motion for new trial
on the ground that the verdict was contrary
to the weight of the evidence. The court
denied the motion. and. entered judgment in
favor of defendant. Plaintiff filed a timely
notice of appeal from both the judgment and
the arder denying her motion for new trial.

‘We have jurisdiction pursnant to ARS. see-.

tion 12-2101(B) and (F)X1).

‘ Discussion
L WAS THE VERDICT CONTRARY
TO THE WEIGHT OF THE
_ EVIDENCE?
11,21 The greatest possible discretion is
given the trial court with respect to its ruling
on a motion for new trial because, like the

the._speident, plainiift brought _

jury, it has had- the opportunity to hear
evidence and chserve the demeanor of wit-
nesses, Mammo v. State, 138 Ariz. 528, 633~
84, 675 P.2d 1347, 1352-58 (App.1983); ac-

" cord Reeves u. Morkle, 119 Ariz. 169, 163, 579

P.2d 1882, 1386 (1978). A motion for new
trial upon the ground that the verdict ia
against the weight of the evidence is ad-
dressed to the sound discretion of the trial
eourt, whose ruling thereon’ will be upset
only where it is shown affirmatively that the
order is unreasonable and a manifest sbuse
of diseretion under. the state of the record
and the cireumstances. Blakely OU, bic v
Weils Truckweys, Lid, 83 Ariz. 274, 278, 320
P.2d 464, 466 (1958).

{3] In a negligence action, the plaintiff
has the burden of proving duty, hreach of
standard -of care, proximate cause, and dam-
ages. See, ag., Markowiz v. Arizona Porks
Bd., 146 Arir. 352; T06 P.2d 364 (1985).  The
parties do not dispute that defendant owed
plaintiff a duty of due care, and defendant
has not questioned the fact that plaintiff suf-
fered damages from the accident There-
fore, we must consider whether defendant's
actions breached the standard of care and
were a proximate cause of thé accident. In
doing so, we must determine whether there
was evidence from which the jury could con-
clude that defendant’s turn was neither negli-
gent nor a proximate e of the accident.
Despite the standard of review, we find that,
in the unusual circumstances presented here,
the verdict was patently against the weight
of the evidence,

. A meinute’ Cause
4,51 A plaintiff must show a reasonable
between the dant's act or
omission and the plaintiffs injury or dam-
ages. - Roberison v. Sixpence Inns of Amer-
ica, Inc, 163 Ariz. 539, 546, 789 P.2d 1040,
1047 (1990). “The defendant’s act or omis-
sion need not be a ‘large’ or ‘abundant’ cause
of the injury; even if ‘defendant's conduct
contributes ‘only -a little” to plaintiff'a. dam-
ages, liahility exists if the damages would not
have occurred but for that conduet” " Id
(citing Ontiveron v, Boruk, 136 Ariz. 500, 505,
687 P.2d 200, 205 (1983)). To establish proxi-
mate cause, a plaintiff “need anly present

SMITH v. JOHNSON . 41
Clicas 183 Artz. 38 (App)

probable facts from which the causal rela-
tionship reasonably may be inferred.” - Id;
see also Wisener v. Stale, 123 Ariz. 148, 150,
598 P.2d 511, 513 (1979) (stating that plaintift
need not negate entirely the possibility that
defendant’s conduct was not a cause). The
question of proximate cause is usually a
question of fact for the jury. ' Roberison, 163
Arig. at 546, T89 P.2d at 1047,

In this case, plaiftiff was driving her ear,
below the posted speed limit, in a through
lane. - Defendant was blindly making a left-
hand torn. across plaintiff’s lane of travel
Both drivers testified that they did not see
the other until the collision and that neither

plaintiff's vehicle was where it was entitled to
be and she could not have avolded the ace-"
dent, a cause of the accident must have been
defendant’s feilure to yield when making a
left hand turn, and his driving into a lane of
traffic when his vision was obscured.

[6] Defendant, however, contends that
the jury could hiave concluded that plaintiffs
failure to slow down as she approached the
area was a superseding ¢ause of the accident.
He is correct that a defendant may be re-
Heved of liability for. his negligence when
another’s actions are a superseding cause of
an injury. See, Rourk v State, 170 Ariz. 6,
12, 821 P.2d 273, 279 (App.1981). (citations
omitted). Notwithstanding, 2 s
cause must be an- occurrence that is “both
unforeseesble and ... with the benefit of

... maybe a8
or extraordinary.” . Jd {quoting Rossell =
Volkswagen of America, 147 Ariz. 160, 169,
709 P.2d 517, 526 (1985), cert. denied, 476
USB. 1108, 106 S8.Ct. 1857, 80 L.Ed.2d 365
{1886)).

In the instant case, even if plaintiff cught
to have slowed down as she approached the
area where traffic was backed-up, her failure
to0-do so could not have been a superseding
cause of the accident because it did net oecur
afler defendant’s turn, but rather either be-
fore or ly with it
plaintiffs presence in the approaching lane
was not unforeseeable to defendant, nor wae
it aby | or inary. A ]
the only ressonahle conclusion is that defen-
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dant’s negiigence was a proximate cause of
the accident.

B. Breach of Standard of Care
Plaintiff argues that the only reasonable
mnduxionnjnrycunldrendlisthﬂtdefm—
dant breachei the standard of care because
he violated the following safety statute:
The driver of a vehicle within an inter-
section intending to turn to the left shall
yie!dtheﬁghtnfwnywmyvehidenp-
proaching from. the opposite  direction
which is within the intersection or 50 close
themwquauﬁmfemhnmwmm
ad,
ARS. § 288-T72

T ‘mbuﬂr—lﬂﬂ'ﬂﬂﬁlﬂr&w-
P2d 218, 217 (1988). .

Defendant responds that the jury may
have conchuded that he did not viclate the
statute because he either (1) relied on the
signal from the Mercedes driver in waving
Tim to make his left tarn, or(2) executed his
turn with due care. ' We therefore must con-
sider whether the jury could reasonably have
found that defendant did not viclate ARS.
section 28-7T72

1. Non-Delegability of Statutory Re-
sponsibility
[7]' First, we hold that defendant’s reli-
- ance upon 8 third party’s act assuring him
that the coast was clear cannot excuse defen-
dant’s failie to yield the right of way, In
" holding that a driver msy not delegate this
responsibility, we follow the lead of all the
courts that have. considered this question.
For ‘example, in Ven Jure v. Row 176
Ohio St. 41, 191 N.E.2d 536 (1963), the Ohio
Suprema Court stated the issue thus:

- ather users of the highway..

Jura, 175 Ohio St a1 44, 151 N.E2d at 538).
3 Tuming lef—If the driver of a vehicle in-
tends to turn to the left in an intersection or

Ohio - Rev.Code Ann, § 4511:3’9 (cited in Van'
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Can one who Is waitirig to make a left turn
d upon the action of another motorist
and absolve: himself from liability ... by
showing that he was invited to proceed in
Iﬂsleﬁmmhyxukhnﬂlermowﬂ!hwho,
at that time, had the right to proceed
uninterruptedly in the direction in which
he was headed?
175 Ohio St. ‘at 43, 191 N.E2d at- 537-38.
B.elyinghpartunmohlnhighwnyufety
statute? the court concluded that the mator-
ist could not absalve himself from lisbility by
relying on the actions of the other motarist.
The court explicitly held that the defendant
could not
avoid the consequences of his failure to
exercise due care owed to-plaintiff by a
claim that the.act of a third-party stranger
caused the collision. ...
(Defendant’s] obligation, as he maved

Teft across the PAtof other vehicles, was

to keep a Iookout for such traffic, and not

depend upan the act of another. In that

respect, the conduct required by Section

451139, Revised Code, cannot be delegat-

ed to another, and thereby absolve the

offending party from proceeding. with due

care. . When [the defendant], without exer-

cising any care, proceeded to complete his

left turn, and thereby collided with the

vehicle being operated by Bires, he became

guilty of negligence as a matter of lsw.
Jd. 175 Ohio St. at 45, 191 N.E2d at 538, All
reported cases on this point are in aceard.
See, eg, id; Boyd v. Smith, 850 So.2d 994
{(Mise.1980); Myers u Bright, 827 Md. 895,
609 A2d 1182 (1092) (and cases cited there-
in).

In Myers, under a statate substantially
identical to AR.S. section 28772} the Mary-
Iand Court of Appesls followed similar rea-
soning. There, plaintiff, a southbound mo-
torist, was. struck by defendant, who was
northbound attempting to make a left turn

into an alley or a private road or drivewsy, the
driver shall yield the rightof-way to any other
vehicle that is approaching from the opposite
direction and is in. the intersection or 8o near
to it as to be an immediate danger.
Md.Transp.Code Ann. § 21-402(a) (1987) {eited
in Myers, 327 Md: at 399, 609 A2d at 1184).

across plaintiff's lane of traffic. The court
affirmed & directed verdict in favor of plain.
Hff.

[TThere was testimony that the pickup
fruck driver waved Bright on. But Bright
cannot attribute the accident solely ta him.
The situation that confronted Bright “is
one that occurs to motorists every day.”
Von Jura v. Row, 176 Ohio St. 41, 191
N.E2d 536, 537 (1963). Someone wanting
to make a left turn is not relieved of
responsibility hecause another motorist
signals that the coast {s clear. Bright's
“ghligation, as he moved left across the
path of other vehicles, was to keep a look-
out for such traffic, and not depend upon
the act of another.” 175 Ohio St at 45,
191 N.E2d at 538, See also Kemp v
Armatrong, 40 Md.App. 542, 546, 362 A2d
1161, 1164 (1978), cert. denied, 284 Md. 741
(1979) (One. driver signaled another that
the way was clear for 8 U-turn; it wasn't,
and an accident ensued.. Statutory duty
“with respect to changing lanes can not be
delegdted to other drivers on the high-
way."); Dawson v. Griffin, 249 Kan. 115,
816 P.2d 374, 379 (1891) (Truck driver's
hand signal unclear as to whether it was a
guarantee of safety or a courteous gesture
to indicate driver was yielding the right of
‘way; nevertheless, the signaled driver
“had a nondelegable duty to yield to on-
coming traffic while making a left turn;
and the only reasonable and safe thing to
assume from a hand wave is, ‘T won't hit.
you'™); Government Emp. Ims. Co. w
Thompeon, 351 So.2d 809, 810 (LaApp.
1977) (“Mr. Dectiir’s signa was intended to
give Mr, Thomas permission to pass in
front of Mr. Deenir’s stopped truck, Mr.
Thomas cannot be relieved thereby of his
cobligation to keep a proper lookout for
oneoming. traffie in other lanes of traffic.
His misinterpretation of Mr. Decuir’s cour~
teous gesture cannot serve to render Mr.
Decuir guilty of negligence proximately
causing the ensuing aceident.”).
327 Md. at 402403, 609 A.2d at 1185 (foot-
note omitted).
As the quotation from Myers indicates,
some courts have also applied an additional
rationale: that the signal is intended as a

SMITH v, JOHNSON
Cite as 183 Artz, 38 (App.)
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ecourteous concession of the right-of-way, not
2s a message that it is safe to accept the
concession. In any event, no matter what
the signaller intended to tell defendant here,
he cannot avoid his statutory obligation by
merely relying on that signal. Thevefore, to
the extent the signal given by the Mercedes
driver was the basis of the jury’s verdiet, it
caginot stand.

2. Due Care Defense

[8] The Ohio court in Van Jura also not-
ed that the defendant there relied completely
on the signal of the truck driver and under-
took the left turn. without even looking for
oncoming traffic. 175 Ohio St. at 4345, 181
N.E2d at 538." Defendant here attempts to
distinguish Van Juru by pointing to his testi-
mony that he maintained a vigilant watch as
he made his turn. Thus, he argues, he exer-
csed due care and therefore cannot be held
liable for the accident. We, however, dis-
agree.

ARS. section 28-772 does not allow 2 due
care defense. It requires that the left-turn-
ing driver yield to traffie approaching from
the opposite direction when such traffic is
either in the intersection or so close to it as
to pose an immediate hazard. The statute
does not merely direct that the left-turning
driver exercise due care in looking for on-
coming traffie, as does the Ohio statuté men-
tioned in Vo Jure, 1t is, instead, a “negli-
gence per se” statuie: the left-turning driver
must yield to the oncoming traffie, regardiess
whether he diligently looks for such traffic.

[9] In any event, even if the applicable
statute were one imposing a duty of due care
in making the turn, the result would be the
same, Defendant admitted that the Pathfin-
der and the pickup truck blocked his view of
Lane E (which is why he “relied” on the
Mercedes driver’s wave). Thus, no matter
how vigilantly defendant scanned everything
within his range of vision before making the
turn, it was impossible for him to determine
‘whether his path was clear, In other words,
he admitted making s blind turn aeross traf-
fie. No reasonable jury could have conclud-
ed that he exercised “due care” initiating
such a turn when he wes unsble to rule out
oncoming traffic.
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In similar situations, courts have held that  sults. The Pemmsyivania Superior Court

an unsighted driver
exercising dus care. - See Coe v. Hough, 42
Ariz. 203, 303-04, 25 P.2d 547, 550 (1833) ('If

&t autoist cannot see where he i going he

should stop. I his vision is limited he should
have such control of his car as to be able to
stop within the radius of his vision. It he
violates these reasonzble and sane rules and
uns into someona wh is at the time exerels-
ingmmmblemre,heis,wetbink.gnﬂqyof
legal negligence.”); - Myers, 327 Md at 395,
609 A2d at 1185 (“uming blindly into on-
coming traffic is negligent regardless of what
that traffic-ia-doing.”} .
We therefdre hold that the only reasonable
conelnsion the jury could have reached was
that defendant was negligent in making his
turn. and that his negligence was a proximate
of tifPs injuries. A the

cannot proceed while summarized the diverging opinions:

There are two major views.in the United
States relating to the liability of ‘a signal-
ing motorist. The first holds that the sig-
nal cannot reasonsbly be interpreted as
mythingntherﬂmnlyipjdniﬂmﬂghtnf
way or a gesture of courtesy, and without
more the signaling motorist is not linble as
1 matter of law. Shank 2. Government
Ernployees Ina. Co., 390 So2d %03 (La.
1981); Diz v Spampinato, 278 Md. 84, 358
A23 237 (1976); Ven Jura v Row, 176
Ohio St. 41, 191 N.E.2d 536 (1863); Devine
v._Cnok.3Umh2d134.mP.2dlm3
(1955); Nolda Brox, Inc. ». Wroy, 221 Va.
25, 266 S.E.2d 882 (1980).

The second view holds that it is for &
jury to determine the significance reason-
le to 2 ist’s hand sig-

verdict was.required to have as

some fanlt to defendant. Since it did not, it
was contrary to the weight of ilie evidence
snd the motion for new trial should have
been grantad. . .

.. POSSIBLE FAULT OF THE
MERCEDES DRIVER

* [10] Plaintiff alse argues that the trial
court . should . have - granted -her ‘motion in
limine to exelnde the evidence of the actions
of the Mercedes driver. ‘She reasons that
the Mercedes driver owed her no legal duty
snd therefore could not qualify as-a non-
pmltlmltmderA.RS.wﬁnnlz-
2506(F)2):. She argues that:

The Mercedes driver was. not turning

across Plaintiff's lane of traffic. ' The Mer-.

cedes-driver was not obligated to conform
to AR.S. § 28-T72 vis o vig Plaintiff. The
Mercedes did not have to yield the right of
way to Plaintiff. The Mercedes driver had
no legal duty to Plaintiff. The Mércedes
driver could not.be at fault without the
existence of the legal duty to Plaintiff.
Plaintiff therefore concludes that the signal
from the Mercedes driver could have no legal
consequence with regard to her.
This question has also been considered by
a number of courts, but with divergent re-

duséries, 174 Ga.App. 832, 331 S.E.2d 899
(1985); Sweet v. Ringwelski, 362 Mich. 138,

106 N.W.2d 742 (1961); Thelen v. Spilman, ,

251 Minn. 89, 86 N.W.2d 700 (1957); Mil-
ler v Watkins, 855 SW.2d 1 (Mo.1962);
‘Riley v Boord of Education, 16 AD:2d
808, 223 N.Y.5.2d 389 (1962); Armatead u
Holbert, 148 W.Va. 582, 122 SE2d 43.
(1961).
Askorw 1. Zeller, 361 Pa.Soper: 35, 521 A2d
459, 462 (1987). Plaintiff asks that we adopt
the first view described in Askew, and hold,
42 a matter of law, that a motorist’s signal to
angther be interpreted ss nothing more than
a ceding of the right-of-way and a promise
that “I won't hit you” In.other words, the
signalling motarist would owe no “duty of
care to ascertain safe passage” Duwal n
‘Mears, T7 Ohio App.3d 270, 602 N.E.2d 265,
267 (1991). Accord, Van Jurg, 175 Ohio St
at 48-45, 191 N.E2d at' 538

We, however, prefer the reasoning set
forth by Division Twa aof this court in Phil-
tipa- 1 Copps, 155 Ariz. 697, 148 P.2d 1221
(App.1988).  There, defendant Marquez was
stopped westbound on Clarendon at a stop
sign at 85th Avenue, waiting to turn south.
Northbound  traffic on '35th Avenue was
bud:zdup&omntnfﬂclightnﬂﬂhnfchr-
endon. - Capps was driving -8 northbound
truclt and, because of the backup, stopped in

ably
nal—Gunningham-n-National Service In- . _

the center of three northbound lanes, leaving
room -for Marquez to enter 35th Avenue.
Capps motioned Marquez to make her turn.
Because of the size of Capps” truck, Marquez
could not see traffic beyond the traek to the
south. ‘As she crossed in front of Capps, she
collided with Phillips’ narthbound motorcycle,
which was in the interior lane of 85th. Phil-
Iips sied Marques, Capps, and Capps’ em-
ployer. The trial court granted summary
judgment in favor of Capps and his employer
on the grounds that, as a matter of law,
Capps wes nejther negligent nor the cause of
Phillips’ injury,

he bad no “duty” to act, when Capps did act
he was required to do so carefully. The
eourt concluded that there was a question of
fact: <

The jury could ressonably infer that Mar-
. quez would believe that the signal meant
that it was safe to mske the turn. Even if
she did: not, the jury conld find Capps
negligent in ifviting Marquer into a situa-
tion of peril which he could recognize but
she could not. We do not believe this
resalt is clianged by the testimony of Mar-
quez that she still felt obligated to keep a
lookout for other- traffic. Capps™ negli-
genee in part related to- inviting Marguez
anto the road in circumstances whete he
should have known that she would be un-
ahle to see approaching traffic. In these
cirenmstances, it cannot be said as a mat-
ter of law that the failire of Marquez to
see Phillips was the sole legal cause of the
aceident.

155 Ariz. at 598, 748 P.2d at 1222 (citations
omitted):

Applying that logic here, we hold that the
Jury may reasonably find both defendant and
" the signaller to be liable for the resulting
accident. :

4. ARS. section 25-701 provides, in pertinent
part:
A, A person shall not drive & vehicle on a
highway at a speed greater than is ressonable
l;xdpmdmwndnthzcbmmm:m,mdi.

contralled as may be neceasary ta avoid collid.
ing with aay abject, person, vehicle or other
conveydnce on, ‘entering or adjaceat to ‘the
highway in compliance with legal require-

SMITH v. JOHNSON
Clioas 183 Ariz. 38 (App)

Division Two, though, held that aithough
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IIl. COMPARATIVE NEGLIGENCE
OF PLAINTIFF

[11] As part of her argument that the
court should have granted. her motion for
new ‘trial, plaintiff asserts that there was no
evidence from which the jury could have
concluded that she was guilty of any contrib-
utory negligence. We disagres.

As she proceeded north, plaintiff saw the
cars stopped in the other through lane, but
did not know what was impeding the other
northbound traffic. The cause might have
been.fprmmple,lpeduh’lmmmﬂxe
street ar, s here, a car turning. From these
facts, a jury could reasonably hold plaintiff
negligent for. proceeding through the-inter- -
section at 35 miles per hour.! -See Sweet v
Ringwelski, 362 Mich. 138, 106 N.W.2d 742,
747-48 (1961) (standard of cate imposed by
statute and common law required defendant
driver to anticipate presence of pedestrian in
crosswalk; who was waved to cross in front of
truck stopped at intersection in same di-
rection of travel 1s defendant).

In Bvans v. Pickett, 102 Ariz. 393, 398, 430
P.2d 418, 418 (1967), the supreme court ap-
plied the then-current version of AR.S. sec-
tion 28~701 in similar cirenmstances. - There,
plaintiff wes driving below the posted speed
Himit westbound on Indian School Road ap-
proaching its intersection with 48th Street.
Due {o the presence of a truck, he could not
see the defendant; who was preparing to turn
from 48th Street onto Indian School. Defen-
dant’s view of the plaintiffs vehicle was also
impeded by the truck. The court  held that
the issue of the plaintiffs’ coniributory negli-
gence was properly preserted to the jury:

Plaintiffs contend that they were travel-
ing “at = lawful rate of speed,” and that
ments aid the duty of all persons 1o exercise
reasonable care for the protection of others.

mhi:nmdnlhmrdn.hmdnﬂu.mchn
when;
1. Approaching and crossing an intersec-

tion ...
(Emphasis added.)
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plaintiff Evans “was maintaining a proper
lookoat,” and therefore the above instruc-
tion does not apply. But this contention
assumes freedom from. negligence, which.
was the setual quéstion beforé the jury.
Evans’ testimony showed that he did not
see defendant’s ear when he had passed
the parked truck which obseured his view;
and that he might not have: seen the car
1intil he was right at the Thia

injuries. The jury should have therefore al-
locatad at lesst some fault to' defendant. Ac-

cordingly, this case must be retried. On
retrial, the court muist be guided by the
following: defendant cannot avoid responsi-
bility far complying with-ARS. section 28—
T72 by relying upon the signal from the
driver of the Mercedes; the jury may allo-
ufeapineﬁabﬂltymﬂledﬁvuofdleh{eb
cedes; and finally, the jury may find plaintiff

would indicate s failure to keep a proper
lookout under the circumstanees or oper-
ate at a reduced speed because of special
‘hazards:

Fuans, 102 Ariz. at 398, 430 P.2d at 418.
Similarly, under the circumstances here, the
jury might reasonshly find plaintiff to be
negligent® -

The trial court’s
order denying plaintiff's motion for new. trial
is reversed and this matter is remanded for
proceedings consistent with this decision.

FIDEL, P.J,, and McGREGOR, J., concur.

Conclusion

Under the undisputed facts, defendant was
guilty of some negligence, and that negli-
gence was a proximate cmuse of plaintiff's
3. Although plaintiff ascribes error in the court's

giving several jury instructions which she op-

posed and in declining to give several fury in-
structions she propesed, we need not examing

© gmmmm> -

the alleged ervor. Our discussion of the logal
principles will provide the wial court with suffi-
cient guidance to make necessary rulings on re-
trial. .
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Kenneth James LAMBERTON;
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Supreme Court of Arizona,
En'Bane.

July 18, 1995

The Superior Court, Pinal County, No.
CR-13070, granted’ defendant’s petition for
post-conviction relief from sentence imposed
pursuant to plea agreement for molestation
of child, and victim filed petition for review.
The Court of Appeals dismissed vietim's peti-
tion for want of jurisdiction. Vietim appeal
ed, The Supreme Court, Corcaran, J., held
that victim was not an aggrieved party, and
thus had no right to file her awn petition for
Teview.

Affirmed.

1. Criminal Law =1023%

Despite right to he “heard” provided by
Victim's Bill of Rights (VBR) in State Consti-
tution; vietims of erime- are not sggrieved
parties with right to Hle their own petition
for review of trial eourt’s decision to grant or
deny post-conviction relief, AR.S. Const.
Art. 2, § 21(A); 17 AR.S. Rules Crim.Proe.,
Rule 32.9, subd. e

2, Criminal Law ¢=1023%

For purpeses of Vietims’ Rights Imple-
mentation Act (VRIA) and rule. of eriminal
procedure dealing with victims' rights, giving
victim right to be heard in eriminal proceed-
ings, “criminal proceedings” only inclnde
matters before trial court. ARS. § 13-
4401, subd. 7; 17 A.R:S. Rulea Crim.Proc.,
Rule 89, subd. 2, par 2

See publication Words and Phrases
for other judicial constructions and def-
initions.

3, Parties ¢=1, 21

In civil cases, “party” is someone who is
directly interested in subject matter of suit,
haa right to coniro} proceedings, to plead

defenses, and to examine or cross-examine
witnesses. .

See publication Words and Phrases
for- other judicial constructions and def-
initions. .

4. Criminal Law €=1023%

For parposes of appeal, victim of crime
wis not “aggrieved” within legal meaning of
that term by grant of post-conviction relief to
defendant convicted of molesting her, since
judgment of trial court did not operate to
deny her some personal or property right,
nor did it impose substantial burden upon
her, and thus she was not entitled to file her
own petition for review of trial court's deci-
lon.

5. District and Prosecuting Attorneys &8
Parties. to eriminal action are defendant
and state.

6. Criminal Law ¢=1028% 3
District-and Prosecuting Attorneys ¢

Victim's Bill of Rights (VBR) does not
give victim right to initiate criminal proceed-
ings against a person, nor does jt.make vie-
tm a “party” to-all proceedings involving
that defendant. ARS. Const. Art. 2,
§ 21(A).

7. Criminal Law <¢=398(14.1)

Based upon. plain language-of Stata Con-
gtitution, Vietims' Bill of Rights (VBR) provi-
gion that victim of crime has right to be
heard at any proceeding when any post-con-
viction release from confinement is being
considered did not apply to proceeding in
which defendant sought post-conviction relief
on basis that sentence was cruel and unusual
ARS. Gonit. Art. 2, § 21(A), par. 9.

8. Administrative Law and Procedure
&=390.1
Constitutional Law =38

Implementing statutes-and tules cannot
eliminate or narrow rights guaranteed by
State Constitution.

9. Criminal Law ¢=998(14.1)

Victim's constitutional right to be heard
st any proceeding invalving sentencing was
satisfied where victim appeared at trial court
level on defendant's petition for post-convic-



