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TEMPE CITY COURT 

RECORD APPEAL RULE 1 REMAND 

Lower Coun Appeal No. 07-036982-4 

This Coun has jurisdiction of this appeal pursuant to the Ariwna Constitution Article VI. 
Section 16. and A.R.S, Section 12-124(A). The court has considered the record of the 
proceedings from the trial court, exhibits made of record, and the merooranda submitted. 

On December 4, 2007. Officer R. Johnson of the Tempe Police Department cited the 
appellant. Ben Goren. with violating A.R.S. § 28-815(A). A hearing was held in the Tempe Cit y 
Court on January 17. 2008. with the appellant and the officer testifying. The officer told the 
lower court that he was driving southbound in the curb lane on Rural Road at 3: 15 p.m. on 
December 4, 2007. The traffic go ing southbound was heavy at that time, Vehicle traffic. based 
on the officer' s experience. is usuaJJy between 35 to 40 miles per hour (mph). As he was 
approaching Apache Road he noticed southbound traffic began to slow down to 15-20 mph. The 
traffic was slowing because there was a bicyclist in the curb lane who was riding his bike in the 
left whee l lane. Based on the bicyclist's conduct, cars in the curb lane were slowing down then 
driving to the center lane. passing the bicyclist before then moving back to the curb lane. 
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Mirroring the action of the o ther cars, the officers moved into the ccOler lane next to the bicyclist 
and instructed him to move to right of the curb lane so as not 10 impede traffic. The appellant 
lo ld the officer that he was riding in the left of the wheel lane because it was safer to do so 
because of the narrowness of the curb Jane. The officer and the appellant pulled over. The 
appellant showed the officer A.R.S. § 28-8 15(A)(4) which he said allowed him to ride as he was 
doing. He also showed the officer A.R.S. § 28-735(A), which dictates vehicular traffic's 
obligation to bicyclists when trying to pass them. 

The officer to ld the lower court that the curb lane was very wide and he believed there 
was no reason for the appellant to be in the left wheel track of the curb lanc. The o fficer had 
measured the curb lane where the appellant was riding and to ld the court that it measured in at 12 
feet to inches. He said the average width of a car trave ling down the road was 6 feet 6 inches 
and that the width of the appellant 's bike was 3 feet 4 inches. Based on his calculat ions. the 
officer believed that the appellant wo uld have the necessary three feet safety gap that A R.S. § 
28-735(A) requires of cars if they were passing him o f the road way. The officer told the court 
the appe llant did not fa ll into the exception in AR.S. § 28-8 15(A)(4) and should have been in the 
right of the curb lane or on the sidewalk like other bicyclists he saw in the area at that time. 

The appellant to ld the lower court that the curb lane he was riding in was to narrow for 
him to ride in the right hand side. He calculated the distance of the curb lane to be II feet of 
drivable road; as such a driver would not be able to maintain the necessary three feet distance 
from him when attempting to pass. Because of the road width, the appellant testified that AR.S. 
§ 28-8 I 5(A)(4) applied to him and thus allowed him to be riding where the officer said he was. 

At the conclusion of testimony the lower court held the appellant responsib le for the 
charged violation. In coming to its conclusion the court took the appellant' s measurement of the 
road as accurate. It he ld that because the road was narrow the appellant was not compelled to 
ride his bicycle on the right side of the curb lane. Taking into consideration the appellant ' s 
Exhibit 3. a pamphlet created by the Arizona Department of Transportatio o 00 bike riding safet y. 
the lower court held that the appellant should have been riding his bicycle on the narrow road in 
the center of the curb lane. Because the appellant instead was riding in the left wheel track of the 
curb lane. the lower court held that he was not giving drivers in the center (median) lane an 
opportunity to maintain a three feet distance from him. Because of the appellant's posit ion in the 
curb lane and his proximity to drivers in the center lane. the lower court held that the appellant 
had violated A.R.S. § 28-S I5(A)(4). 

The appellant filed a time ly notice of appeal and now brings the matter before this COllrt . 

The issue in this case is whether the lower coun abused its discretion in finding the 
appellant responsible with vio lating A.R.S. § 28-8 15(A)(5). This Coun must view the evidence 
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in a light most favorable in sustaining tbe judgment, and will not subst itute it s judgment for the 
lower court ,1 An appellate court affords great weig ht to the trial court 's assessment of witnesses' 
credibility and will not reverse the trial court' s weighing of evidence absent c lear error.2 

When the sufficiency of ev idence 10 support a judgment is questioned on appeal, an 
appe llate court examines the record only to determine whether substantial evidence exists to 
support the action of the lower court.) The Arizona Supreme Court has explained in Stale v. 
Tison4 that "substantial evidence" means: 

More than a scintilla and is such proof as a reasonable mind would employ to 
support the conclusion reached. It is of a character which would convince an 
unprejudiced thinking mind of the truth of the fact to which the evidence is 
directed. If reasonable men may fair ly differ as 10 whether cenain evidence 
establishes a fact in issue. then such evidence must be considered as substantial. 

If conflicts in evidence exist. the appellate coun resolves such conflicts in favor of sustaining the 
judgment and against the appel1ant. 

A.R.S. § 28-8 I 5(A)(5) states in part: 

A person riding a bicycle on a roadway at less than the normal speed of traffic at the time 
and place and under the conditions then exist ing shall ride as close a~ practicable to the 
rig ht hand curb or edge of the roadway, except under any of the fo Howing situations: 
. .. (4) If the lane in which the person is operating the bicycle is to narrow for a bicycle 
and a vehicle to travel safely side by side within the lane. 

A.R.S. § 28~735(A) requires a driver driving in the same direction as a bicyclist to exercise due 
care when overtaking and passing the bicyclist. This is done by "leaving a safe distance between 
the motor veh icle and the bicycle of not less than three feet until the motor vehicle is safely past 
the overtaken bicycle." 

In his memorandum the appellant argues that the lower coun incorrectly he ld that he had 
a duty to the drivers in the center lane, i.e. that he had a responsibility 10 ensure that they were 

I State 1'. Guerra. 161 Ariz. 289. 293. 778 P.2d 1185, 1189 (1989). 
1 {I/ re: E$lare o/S/ulllnl'O}" 197 Ariz. 57, 64. 3 P.3d 977. 984 (1 999), review granted in part, opinion vacated in part. 
198 Ari 7.. 323. 9 P.3d 1062 (2000). 
} H!/tcherSOI/ 1'. City of Phoenix. 192 Ariz. 5 1. 52. 961 P.2d 449, 450 ( 1998); Slale ex rei. 
Hennol/ v. Schaffer. 110 Ari z. 91, 5 15 P.2d 593 (1973). 
4Stale v. Tisol/ , 129 Ariz. 546, 552. 633 P.2d 355, 36 1 (198 1 ~ 
5 State II. Guerra. 161 Ariz. 289. 293. 778 P.2d 1185, 11 89 (1989 ). 
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able to maintain a three feet distance from him on the roadway_ He a lso argues that the lower 
court incorrect ly he ld that A.R.S. § 28-815(A)(4) required him to ride his bicycle in the middle 
of the curb lane when that lane was to narrow to allow both him a nd another car to travel safely 
side by side. 

Title 28 of the Arizona Revised Statutes sets out the law covering the operation 
of motor vehicles and bicycles on Arizona roads and highways. Article 7 of Title 28 covers a 
mowr vehic le driver's ob li gation to drive on the right side o f the roadway. and dUlies when 
overtaking and passing others. The duty imposed in A.R.S. § 28-735(A) is applicable to drive rs 
of motor vehic les not bicyclists. Article II of Title 28 covers a bicyclist's duty whe n operating a 
bicycle on a road way. A.R.S. § 28-812 states: 

A person riding a bicycle on a roadway or on a shoulder adjoining a roadway is granted 
all o f the rig ht s and is subject to aU the duties app licable to the driver of a vehicle by this 
chapter. .. . except spec ia l rules in this article and except provisions of this c hapter and 
chapters 4 and 5 of this title that by their nature can have no application. 

The exceptio n therefore listed in A.R.S. § 28-8 I 5(A)(4) is applicable lO bicyclists no t motor 
vehic les. No where in the statute' s exception does it require the bicyclist to ensure that a motor 
vehicle driver is able to maintain a three feet distance from him when the driver is in a different 
lane. The lower court in this case, therefore abused it s discretion in finding the appellant 
responsib le fo r the charged vio lation. 

IT IS ORDERED reversing the finding of responsibility and sanction imposed by the 
Tempe City Court on January 17. 2008. 

IT IS FURTHER ORDERED remanding this matter back to Tempe C it y Court for all 
further and future proceedings, if any, in this case. 
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